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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Wilson D. Duvila appeals lioiii a juilnineiit of conviclion 
cMiteied on May 13, 1974, in the United Slates District 
Court for the Soutliern District of New York, after a two- 
day trial before the lionorahle Harold U. Tyler, Jr., United 
States District Judge, and a jury. 

ludictinent 73 ('r. 1007, tiled on N'oveinher 33, 1973. 
charged Davila and co-defendant Archie Van I'utten with 
five violations of the federal narcotics laws. Count One 
charged Davila and Van Pulten with conspiring to dis- 
trihute Schedule 1 and Schedule II narcotic drug controlled 
suhstances, in violation of Title 21, United States Code, 
Section S40. Counts Two through I'Mve each charged that 
on .Inly 30, 1973, Davila and Van Putten distributed and 
pimsessed wtih intent to distribute various quantities of 
cocaine and heroin in violation (tf Title 21, United States 
Code, Swtions S12, 841(a)(1) and 841(b)(1)(A). 
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The trial uf Davila cuiniueiiceil uii March 11, 1974.* Ou 
March 13, 1974, the jury returned guilty verdicts ou Counts 
One, Two and Three.** 

On May 10, 1974, Davila was coiniiiitted to the custody 
of the Attorney General fur treatment and supervision 
pursuant to Title 18, United States Code, Section 5010(b), 
as extended by Title 18, United States Code, Section 4209, 
until discharged pursuant to Title 18, United States Code, 
Section 5017(c).*** Davila is presently in custody. 


Statement of Facts 
The Government's Case 

On July 30, 1973, at about 3:00 P.M., Van Fatten met 
Davila in the lobby uf a building at Amsterdam Avenue and 
62nd Street in Manhattan (Tr. 97-98, 116-17). Davila gave 
Van Fatten 1.94 grams of 50.05% pure cocaine, which 
Davila instructed Van Fatten to sell as a sample for f50 
(Tr. 62, 98-99). 

By prearrangeuient V'’an Futteu met Special Agent 
Donald Ferrarone of the Drug Enforcement Administration, 
known to Van Fatten as ‘‘Dominick,” at approximately 4:00 
F.M. in the parking lot of the Bronx-Whitestone Motel (Tr. 
28, 99, 113). V'an Fatten gave the sample to Ferrarone, 
who expressed dissatisfaction with its quality (Tr. 14, 100). 
Ferrarone was told that Van Fatten could obtain one-half 
kilogram of the same quality cocaine, the price for which 
would be 110,000 (Tr. 14). Ferrarone asked the price for 

* Van Putten pleaded guilty to Count One. 

** The Government withdrew Count Four, and Count Five 
was dismissed by the Court. 

*** On April 1, 1974, Judge Tyler sentenced Van Putten to 
three years imprisonment, execution suspended, and three years 
probation. 
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oiic-hulf kilogram of higher quality cocaine, and Van Puttcn 
Huid lie would have to make a telephone call to find out 
(Tr. 14-15, 100). Van Putten went inside the Mote! and 
called Davila, who said that he could get the better quality 
cocaine but did not have it at that time (Tr. 100). Van 
Putten returned to Ferrarone and informed him the price 
would be 111,000 or |11,500 (Tr. 15). Van Putten said 
he WHS going home to await the arrival of his “people” 
with the cocaine and that the “people” would insist on being 
present when Van Putten sold the half-kilogram to FeiTa- 
rone (Tr. 16-17). Van Putten and Ferrarone agreed to 
meet at the motel parking lot at approximately 7:00 P.M. 
that evening (Tr. 16). 

At approximateiy 7:15 P..M. Davila called Van Putten 
at his residence in the Hroux and asked him to pick n|i 
the co<‘aine (Tr. 101). Van Putten went to the building 
at Amsterdam Avenue and (i2nd Street, but returned home 
iM'cause Davila had not yet acquired the half-kilograiu 
(id.). Itei-ause Van Putten had not arrive<l at the parking 
lot, Ferrarone placed a telephone call to Van Putten, whose 
wife said he was not home and would return in forty-five 
minutes (Tr. 17). .\fter Van Putten retnrne«l home he 
was inforiiKHl by Davila <tver the telephone that the cocaine 
had lM>en acquired and that Davila was leiiving to pick 
up Van Putten (Tr. 101). Ferrarone made another teli-- 
phone call to Van Putten, who said that his “people” were 
on their way ami that he would Im> at the Motel at approxi¬ 
mately 0:15 P.M. (Tr. 17-18). 

Davila, acc»uiipauied by his brother Key, picke<l up 
\'an Putten and drove to Fordham Road and Washington 
.Vvenue in the Hronx. Van Putten askisl for the package; 
Davila said it was Is'shle Van Putten on flu* rear s<*at. 
\'an Putten t(s>k the |)ackage. which containnl 400.1 grams 
of 42.7^ |»ure co<’aine (Tr. 6.3-64, 102). Davila refused 
to drive Van Putten fo the .Motel, s«i V’an Putten went 
there in a taxi, followtsl by Davila (Tr. 102). 
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Vuu Putten got out of the taxi near a ramp leading 
to the motel parking lot and entered the parking lot on 
foot (Tr. 102-103). Davila drove into the parking ltd. 
came to an almoat complete stop in front of Ferrarone'a 
car, looketl at Ferrarone, then parke<l about two car widths 
away and continued to watch Ferrarone (Tr. 19, 47, 49). 

Van Putten then got into Ferrarone’s car and deliveml 
the cocaine (Tr. 19, 103). Ferrarone asked Van Puttcii 
if the cocaine Monged to the oi’cupants of the other car, 
and Van Putten said yes (Tr. 20). Ferran ne said he was 
going to examine the cocaine and did not want to be seen 
(id.). Van Putten left Ferrarone’s car, walked over to 
Davila’s car and told him to leave (Tr. 20, 103). Van 
Putten returne<1 to Ferrarone and said his <*people” wanted 
their money (Tr. 20). Ferrarone gave a prearrange*! 
signal to other D.E.A. agents and Van Putten, Wilson 
Davila and Hey Davila were arrested. 

When Davila was taken to D.E.A. heu«l<|uarters for 
processing, ho denied knowing Van Putten (Tr. 27). 

Hi* D«f«nM Com 

Davila testiflo<l on his own l>ehalf. He said that at 
the time of the crimes charged in the indictment he lived 
at 040 West End Avenue in Manhattan (Tr. 154). Davila 
said he met Van Putten in July, 1973, and shortly there¬ 
after had purchased from Van Putten a small quantity 
of cocaine for his own personal use (Tr. 161). 

Davila claimed that he called Van Putten on July 30, 
1973, and arrungnl to purchase another small quantity of 
cocaine (Tr. 162). When Davila arrive*! at Van Putten’s 
resi*lence Van Putten oflfere*! to give the cocaine t** Davila 
if he woiihl pr*>vide Van Putten with transportation to an 
nus|>e<‘ifled hs-ation (id.). Davila testified that he initially 
a<-*-ept*‘*l Van Putten’s oflfer but later reneged when his 
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brother advised him not to get iuvoived with Van Putten 
because he did not know him very weil (Tr. 103). Davila 
said that Van Putten then offered to give Davila Hcaiic 
cocaine if Daviia would provide the roturn traiiHpoilation 
from Van Putteii’s destination; Daviia accepted that pro 
|>osal and followed the cab Van Putten hailed fTr. 103 
104). 

Davila said he entered the iiM*tel parking lot upon Van 
Patten’s instructions (Tr. 164). Davila also testified that, 
during bis conversation with Van Putten in the parking 
lot, Van Putten said the transaction would take some 
time, and Davila said he was going to leave (id.), 

Davila claimed that, after bis arrest, he gave the agents 
the same explanation for bis presence in the Motel parking 
lot, “nioro or less,” as given during his testimony (Tr. J05|. 

UiK)n cross-examination Davila dcnie<l telling Ferrarone 
that he did not know Van Putten (Tr. 107). Davila ad- 
mitte<l he bad told an Assistant United Ktates Attorney 
that he refuse<l to give V’an Putten a ride to the parking 
lot iKH-ause Van Putten was “dirty” (had drugs in his 
IMswession), even though Imth Daviia and his brother Rev 
hud Ihs-ii carrying marijuana that night and Rey had also 
bad some c«)caine (Tr. 168-169). Davila further adniitttsi 
s|»ending more time with girl friends who llve<l at Anister 
dam Av<‘nue and (12nd Street than at the address on West 
Knd Avenue, which was, in fact, his parents’ address (Tr. 
173-174). 

(lillwrto Rodriguez testifial that he introduce<l Van 
Putten to Davila on a Thursday night in the mbblle of 
July, 1973 (Tr. 151).* 

• Van Putten testified on cross-examination that Rodriguez 
made the introduction around March, 1973, that Van Putten had 
acquired narcotics from Davila on three or four prior occasions 
beginning in May or June, 1978, and that Van Putten had seen 
Davila at various dances once a week between March and July 
1978 (Tr. 104-106, 111, 182-138). 
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Finally, Davila intmlmwl into evlden«-e a copy of a 
(locuiiient from the Eaat Orange V'eterunu AdminiHtratiou 
lluapltal which Hhowe<l that Davila had l>een hoMpilulized 
for a liver disorder from February 28, 1973 until May 11. 
1973 (A. 54 56). 


ARGUMENT 

The evidence of Davila's guilt was overwhelming, 
and the trial judge's charge on accomplice testimony 
was more than adequate. 

Davila claima that the evidence waa iuHufflcieut to huh- 
tain hia conviction on any count of the indictment. Such 
contention ia frivoloua. 

Of coume, after conviction evidence muat be viewer! 
in the light moat favorable to the Oovernment. filasaei 
V. Lnittu States, 313 U.8. W), 80 (1942); United States v. 
An^oyu, 494 F.2d 1316, 1317 (2d Cir. 1974). Davila’a 
argument ia eaHcntially that he waa convicted on the un- 
«-orroborated testimony of an accomplice. Even if factually 
accurate that position would l»e legally inaufflcient. ('ami- 
netti V. Unite4 States, 242 U.H. 470 (1917); United States 
V. Messina, 481 F.2d 878, 881 (2d Cir.), cert, denied, 414 
U.8. 974 (1973); United Staten v. Ferrara, 458 h'.2d 808, 
871 (2d Fir.), rert. denied, 408 U.8. 931 (1972); United 
States V. UhillipH, 42t5 F.2d 1009, 1071 (2d Cir.), vert, 
denied. 400 U.8. 843 (1970); United States v. Marks, 308 
F.2d .50<» (2«1 (Mr. 1900), reti. denied, 386 U.H. 933 (1907) ; 
United States v. .Affueri, 310 F.2d 817, 833 (2d (Mr. 1902), 
vert, denied as Guippone v. United States, 372 U.8. O.'O 
(1903). However, in thia tnae the testimony of Daviln’a 
ucconiplice. V'an Puften, waa amply corrolK)mte<l by the 
testimony of Ag«'ntH F*rrnrone and liovine about Davila’s 
pn*s<*m-e and auspicious l)eha\ior in the parking lot. United 
States v. D’.Ainato, 493 F.2d 359, 300-303 ( 2d Cir. 1974), 
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L'nited Staten v. Itarrci-u, 486 K.2d 333 ( 2d Cir. 1973); 
United Staten v. W innieicnki, 478 F.2d 274, 279-280 (2d 
Cir. 1973), by Davila’n coucededly false exculpatory stalc- 
uieut tu an AMsistaut United Htates Attorney and IiIh earlier 
one to Agent Ferrannie, United Staten v. iMcey, 459 F.2d 
8(), 89-90 ( 2d rir. 1972), and by his inherently incredible 
tcHtiinouy at trial. United Staten v. Tramunti, Dkt. No. 
74-1398 (2d (Mr., July 12, 1974), sli]) op. at 4814. 

Himilarly, Davila’s complaint about Judge Tyler's 
charge on accomplice testimony (Tr. 234-235, 240-241) is 
without merit. Judge Tyler’s instructions to the jury on 
this point, which emphasized that the jury should care¬ 
fully scrutinize Van Putten's imssible motives for testi¬ 
fying falsely, was certainly no leas favorable to Davila 
than the accomplice charges approved in United Statex 
V. Tyern, 487 F.2d 828, 831 & n. 1 (2d Cir. 1973), and 
United Staten v. Projannky, 405 F.2d 123, 130 ( 2d Cir.). 
rert. denied, 409 U.K. lOOti (1972), and in fact accordwl 
Davila more favorable treatment than the law rtHpiired. 
t^ee United Staten v. Mattio, 388 F.2d 308, 309-370 ( 2d 
Cir.), rert. denied, 390 U.8. 1043 (1968). In any event, 
since Davila neither re<|ueHted a charge on accomplice 
t«*stimony nor obje<-te«l lielow to the charge Judge Tyler 
gave, he is forecIose<l from raising this claim for the 6rst 
time on ap|M>al. Fed. R. Crini. P. 30; United Staten v. 
fndirifflio, .3,52 F.2d 276 (2d Cir. 1965) (en bane), cert, 
denied, 383 U.K. 907 (1966). 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Reupectfully Hubmitted, 


Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 


Richard Wile, 

John D. Gordan III, 

Assistant United States Attorneys, 
Of Counsel. 
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